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eamed patent term adjustment. See 37 CFR 1 .704(b). 
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1 )^ Responsive to communication(s) filed on 14 August 2009 . 
2a )^ This action is FINAL. 2b)n This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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4) ^ Claim(s) 32-36 and 39-54 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) K Claim(s) 32-36 and 39-47 is/are allowed. 

6) IEI Claim(s) 48-54 is/are rejected. 
/)□ Claim(s) is/are objected to. 

8) 0 Claim(s) are subject to restriction and/or election requirement. 

Application Papers 
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10) 0 The drawing(s) filed on is/are: a)^ accepted or b)^ objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held In abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) 0 The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12) 0 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 
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application from the International Bureau (PCT Rule 17.2(a)). 
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DETAILED ACTION 

1 . This action is in response to the amendment filed on 8/14/09. 

2. Claims 1-31 and 37-38 have been previously canceled. New claims 43-54 have been 
added. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the iii\ eiitioii is not iclentieall\ cliseloscd or described as set forth in 
section 102 of this title, il' the tlilleienees between the siibjeet matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

3. Claims 48-54 are rejected under 35 U.S.C. 103(a) as being unpatentable over Fontayne 
(USPN 5,485,952) in view of Milliman et al. (USPN 6,079,606). Fontayne discloses a tool 
assembly, comprising an anvil 18 and a cartridge assembly 16, the cartridge assembly having a 
plurality of staples 302 and being movable in relation to the anvil between an open position and 
an approximated position, the cartridge assembly and the anvil defining a tissue gap in the 
approximated position; a clamp collar 90 positioned adjacent the proximal end of the cartridge 
assembly and the anvil and being movable from a first position to a second position to effect 
movement of the anvil in relation to the cartridge assembly from the open position towards the 
approximated position, wherein in the second position, the clamp collar is positioned about the 
proximal ends of the cartridge assembly and anvil (as shown in col. 5, lines 54-58). 

Regarding claim 48, while Fontayne shows the claimed clamp, Fontayne fails to disclose 
a dynamic clamping member movably positioned in relation to the anvil and the cartridge 
assembly from a first position located at a proximal end of the tool assembly to a second position 
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located at a distal end of the tool assembly, the dynamic clamping member being configured to 
slidably engage the anvil and the cartridge assembly to define a maximum tissue gap between the 
anvil and the cartridge adjacent the dynamic clamping member during ejection of the staples 
from the cartridge. Milliman teaches a surgical stapler comprising a tool assembly 17 including 
an anvil 20, a cartridge 18, and a dynamic clamping member at the distal end of drive 212 (see 
figs. 24, 28-30, 38 45,49, and51-52) configured to slidably engage the anvil and cartridge 
assembly to define a maximum tissue gap between the anvil and the cartridge during ejection of 
the staples (i.e. configured to define a maximum tissue clamp or a maximum close position 
between said anvil and cartridge assembly; as taught in col. 11, lines 36-47; and col. 13, lines 3- 
5). It would have been obvious to one having ordinary skill in the art to have provided 
Fonatjme's device having a dynamic clamping member as taught by Milliman to maintain a 
maximum tissue clamp or a maximum close position between the anvil and cartridge assembly 
along the tool assembly during the whole stapling operation. 

Regarding claim 49, Fontayne shows wherein the plurality of staples are aligned in a 
plurality of linear rows (as seen in figs. 4 and 7-8) 

Regarding claims 50-54, Milliman also shows a sled 234 which is movable with the 
dynamic clamping member through the cartridge assembly from a first position (as shown in 
figs. 45 and 49) to a subsequent position (as shown in figs. 51-52) to operatively eject the 
plurality of staples from the cartridge assembly through tissue and against the anvil to staple the 
tissue therebetween; wherein the dynamic clamping member has a first mechanical interface 
includes 286 (as shown in figs. 28-30) which translates within a slot disposed within an interior 
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of the anvil assembly and a second mechanical interface which slidably engages the cartridge 
assembly, wherein said mechanical interfaces are in vertical relation with respect to each other. 
Allowable Subject Matter 

4. Claims 32-36 and 39-47 are allowed. 

5. The following is a statement of reasons for the indication of allowable subject matter: 
The prior art of record fails to anticipate or show in combination all the features of applicant's 
invention. Regarding claim 32, it is the pulley operatively associated with the dynamic clamping 
member to effect movement of it from a first/proximal position to a second/distal position to 
eject staples from the cartridge assembly in combination with the other claimed elements of the 
device that is novel over the prior art of record. 

Response to Arguments 

6. Applicant's arguments, with respect to the rejection of claim 32 under 35 U.S.C. 103(a) 
as being unpatentable over McGuckin in view of Bolanos have been fully considered and are 
persuasive. The rejection has been withdrawn. McGuckin teaches two embodiments, one having 
a clamp collar and the other having a dynamic clamping member, but fails to disclose the 
combination of said two embodiments. Bolanos fails to teach a pulley operatively associated 
with a dynamic clamping member to effect movement of it from a first proximal position to a 
second distal position, rather Bolanos pulled a sled from a distal position to a proximal position. 

7. Regarding the new claims 48-54, the grounds of rejection are deemed proper. 
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Conclusion 

8. Applicant's amendment necessitated the new ground(s) of rejection presented in this 
Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS fi-om the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 .136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 

9. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Michelle Lopez whose telephone number is 571-272-4464. The 
examiner can normally be reached on Monday - Thursday: 8:00 am - 6:00 pm. 

If attempts to reach the examiner by telephone are unsuccessfiil, the examiner's 
supervisor, Rinaldi Rada can be reached on 571-272-4467. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Michelle Lopez/ 
Examiner, Art Unit 3721 

/Rinaldi 1 Rada/ 

Supervisory Patent Examiner, Art Unit 3721 



